United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRAiN SCRIJ J T 01' RECORD. 





ANNIE A. CO BERTIE APPELLANT. 


r.s i . 


TIIE GREAT ATLANTIC AND PACIFIC TEA COMPANY 

A CORPORATION. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 


COLUMBIA. 


FILED SEPTEMBER 20, 1010. 








COURT OF APPEALS OP TEE DISTRICT OF COLOMBIA 

OCTOBER TERM, 1910. 

No. 2225. 


ANNIE A. COBERTH, APPELLANT, 

vs. 

THE GREAT ATLANTIC & PACIFIC TEA COMPANY, A 

CORPORATION, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original. Print 

Caption. a 1 

Declaration. 1 1 

Notice to plead. 4 3 

Plea of the defendant. 4 3 

Joinder of issue. 5 3 

Memorandum : Verdict for defendant. 5 4 

Motion for new trial overruled; judgment on verdict ordered; 

judgment; appeal. 6 4 

Memoranda : Appeal bond approved and filed and bill of exceptions 

submitted. 6 4 

Bill of exceptions made part of record. 7 4 

Bill of exceptions. 8 4 

Testimony of Annie A. Coberth. 8 5 

Wilson N. Fuller. 10 6 

James David Coberth. 11 6 

W. Warren Brown. 12 7 

Ella F. Hughes. 13 8 

Lucy 0. V. Coberth. 14 8 

Alice V. Coberth. 14 8 

Dr. F. Scott Avery. 14 8 

Dr. Thomas A. Grover. 15 9 

Dr. Lewis H. Taylor. 16 9 

Dr. H. D. Fry. 16 9 


Judd & Detweiler (Inc.), Printers, Washington, D. C., November 3, 1910. 

























II 


IKDEX, 


Original. 

Testimony of Afton Cooper. 17 

Henry A. Walsh. 19 

William P. Bealer. 22 

Colin B. Haller. 22 

Horace L. Lake. 24 

Ernest L. Lake. 24 

Joseph L. Custer. 24 

Pierre M. Bealer. 25 

Plaintiff’s prayers. 25 

Defendant’s prayers. 29 

Charge of court to jury. 31 

Memorandum : Time to file record extended. 42 

Designation of record. 43 

Memorandum : Time to file record further extended. 43 

Clerk’s certificate.. 44 


Print 

9 

10 

12 

12 

13 

13 

13 

13 

14 

15 

16 
22 
22 
22 
23 


















In the Court of Appeals of the District of Columbia. 


No. 2225. 

Annie A. Coberth, Appellant, 

vs. 

The Great Atlantic and Pacific Tea Co., &c. 


a Supreme Court of the District of Columbia. 

At Law. No. 51524. 

Annie A. Coberth, Plaintiff, 
vs. 

The Great Atlantic & Pacific Tea Company, a Corporation, 

Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed Mar. 31, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51524. 

Annie A. Coberth, Plaintiff, 
vs. 

The Great Atlantic & Pacific Tea Company, a Corporation, 

Defendant. 

The plaintiff, Annie A. Coberth, sues the defendant, The Great 
Atlantic & Pacific Tea Company, a corporation, for that, to wit, at 
the time of the commission of the grievance hereinafter described, 
and for a long time prior thereto, the defendant was, and still is, 
engaged in the mercantile and merchandise business, more particu¬ 
larly engaged in the business of buying and selling teas, coffees, 
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sugar, spices, groceries, and many other various kinds of merchan¬ 
dise, and in the furtherance of said business, the defendant was, 
and is, operating a chain or number of stores in many cities and 
towns of the United States of America, and that among these said 
stores as aforesaid were several owned, conducted, and managed 
by said defendant in the City of Washington, District of Columbia, 
one of which being located at or about number 3007 M Street, 
Northwest, in the City and District as aforesaid; that this said store 
of defendant situated and located as aforesaid, was, at the 

2 time of the commission of the grievances hereinafter men¬ 
tioned, for a long time prior thereto, and still is, open to the 

general public for the purpose of carrying on the business aforesaid, 
and during the regular business hours of said defendant, the doors of 
said store were open with the invitation of the public and its cus¬ 
tomers to enter, inspect its wares, and to deal with said defendant, 
and it then and there became and was the duty of said defendant its 
employees and servants, to have and keep said stores in a reasonably 
safe and proper condition so that any person or persons entering 
said store while open for the conduct of its said business, would be 
protected from injury to life or limb while therein, but notwith¬ 
standing this duty imposed upon said defendant, said plaintiff, on or 
about to wit, February 6th, 1909, while in defendant’s said store 
at said number as aforesaid, not knowing of the unsafe and dan¬ 
gerous condition of said store, which unsafe and dangerous condition, 
defendant well knew or should have known, and without any care¬ 
lessness or negligence on plaintiff’s part, while said plaintiff was 
walking about the said store of defendant inspecting and exam¬ 
ining the goods offered for display on the shelves of defendant’s 
store, was suddenly and without notice to her from the defendant or 
anyone else, precipitated, through an open hole in the floor where 
there was an open trap' door, absolutely unguarded, to the floor of 
the cellar a considerable distance below; that by reason of the care¬ 
lessness and negligence of said defendant, its employees and ser¬ 
vants in failing to guard or protect said opening, or to keep 

3 said trap door closed, or to warn plaintiff of the said danger 
which was its or their duty so to do, plaintiff has received and 

sustained many severe, dangerous and permanent injuries, all being 
the direct and proximate result of defendant’s negligence in the 
premises, to wit, a fracture of the radius of the arm at its lower ex¬ 
tremity which fracture involves the wrist joint and results in a per¬ 
manent impairment of the movement of the wrist joint; a fracture 
of the styloid process of the Ulna; A fracture of several ribs on the 
left side injuring the lung; contusions of both knees and tenosyno¬ 
vitis in both knees; dislocation of the patella of right knee; deep 
stellate, lacerated, and contused wound in centre of forehead, re¬ 
sulting in a permanent and large ugly scar; severe contusions about 
the body and limbs, and severe sprains of muscles of back and neck, 
resulting in great pain and total disability; downward, permanent 
displacement of the left kidney; that as a result of said injuries 
plaintiff is and will be permanently in the future as long as she 
may live a physical and mental wreck; that she has suffered as a 




THE GREAT ATLANTIC AND PACIFIC TEA CO., ETC. S 

result of said injuries intense pain and anguish and suffering both 
physical and mental, and will so continue to suffer in the future; 
that as a result of said injuries her nervous system has sustained 
such a severe shock that she has been and will continue to be a 
nervous wreck; and that as a further result of said injuries plaintiff 
has been and will be for the future utterly incapacitated for work 
of any kind physical or mental, thereby causing her great loss, 
and has also incurred and will incur in the future large ex- 
4 penses for medicine, nursing and physicians in and about 
her endeavor to be cured of said injuries and relieved of her 
suffering, and by reason of all the premises aforesaid, she has been 
injured and damaged in the sum of $25000.00. 

Wherefore plaintiff claims from the defendant as damages the sum 
of $25000, besides costs of suit. 

W. GWYNN GARDINER, 

E. N. HOPEWELL, 

Atfys for Plaintiff. 


Notice to Plead. 

The defendant is to plead hereto on or before the twentieth day 
exclusive of Sundays and legal holidays occurring after the date of 
service hereof; otherwise judgment. 

W. GWYNN GARDINER. 

E. N. HOPEWELL, 

Attorneys for Plaintiff. 


Plea. 

Filed Apr. 20, 1909. 

* * * * * * * 

Now comes the defendant by its attorneys and for plea to the 
declaration filed in the above entitled cause says that it is not 
5 guilty in manner and form as in said declaration alleged. 

CHAS. A. DOUGLAS, 

GIBBS L. BAKER, 

Attorneys for Defendant. 

Joinder of Issue. 

Filed Apr. 21, 1909. 

* * * * * * * 

Plaintiff joins issue on defendant’s Plea. 

W. GWYNN GARDINER, 

E. N. HOPEWELL, 

Attorneys for Plaintiff. 


Memorandum. 
May 4, 1910.—Verdict for Defendant. 
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Supreme Court of the District of Columbia. 

Friday, May 13 th, 1910. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 

******* 

6 Upon consideration of plaintiff’s motion for a new trial filed 
herein by her attorney, it is ordered that said motion be, and 

the same is hereby overruled and judgment on verdict is ordered. 
Wherefore, it is considered, that the plaintiff herein take nothing by 
this action, that the defendant go hereof without day, be for noth¬ 
ing held and recover of plaintiff its costs of defense to be taxed by 
the Clerk, and have execution thereof. 

From the foregoing judgment, the plaintiff by her attorney in 
open court notes an appeal to the Court of Appeals of the District of 
Columbia, whereupon the penalty of a bond for costs is hereby fixed 
in the sum of One Hundred Dollars ($100.00) with leave to de¬ 
posit the sum of Fifty Dollars in lieu thereof in the Registry of the 
Court. 

Memoranda. 

June 3, 1910.—Appeal Bond approved and filed. 

June 8, 1910.—Bill of Exceptions submitted. 

7 Supreme Court of the District of Columbia. 

Wednesday, June 22nd, 1910. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 

****** * 

The Court having this day signed the Bill of Exceptions hereto¬ 
fore submitted herein, now orders the same of record as of the time 
of the noting thereof at the trial. 

Bill of Exceptions. 

Filed Jun- 22, 1910. 

****** * 

To Charles A. Douglass, Esquire, Attorney for Defendant: 

Take notice that I shall ask the Court to sign the Bill of Excep¬ 
tions submitted to him this day, a copy of which is attached hereto, 
on Friday June 17th, 1910, at ten o’clock A. M. 

W. GWYNN GARDINER, 

, Attorney for Plaintiff. 
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8 Be it remembered that the above entitled cause came on 
for trial before Mr. Chief Justice Clabaugh, and a jury, on 

April 26th, 1910, W. Gwynn Gardiner, Esquire, appearing on be¬ 
half of the plaintiff, Hugh H. Obear and Charles A. Douglas, Es¬ 
quires, on behalf of the defendant. 

Thereupon the plaintiff to maintain the issues upon her part 
joined, gave evidence by the following witnesses tending to prove as 
follows: 

Annie A. Coberth, the plaintiff, testified that she was 56 years 
of age; that she had eight children living; that she lived at 1219 29th 
Street, Northwest, this City; that she visited the store of the Atlantic 
& Pacific Tea Company located at 31st and M Streets, Northwest, on 
the evening of February 6th, 1909; that she went there to buy some 
tea and some cocoa; that after purchasing the articles the clerk 
handed her a ticket, and that she then said that she had some more 
tickets in her pocket and asked to exchange them for dishes; that 
the clerk replied, “all right, how many have you got?” She exam¬ 
ined her pocket and handed them to him and told him that she 
wanted to get some cups, and the clerk said, “all right, we will go 
back and look at them;” that he took the tickets in his hand and 
went to the back of the store where the china presents were dis¬ 
played on the shelf and handed witness a cup; that that did not 
suit her, and that she attempted to reach for another cup and fell 
through the trap door, which was open and which was right by her 
side; that she did not see the trap door, and that she did not 

9 know it was there, and that no one warned her of the trap 
door; that when she fell she was taken out of the cellar and 

carried back of the display of presents and after her son came she 
was carried out of the store by her son and a stout man, Mr. Haller; 
that she was in bed seven weeks; that after she got out of bed she 
was unable to walk without assistance for a number of weeks; that 
she suffered a great deal of pain; her arm was broken and her knees 
were hurt, and she had great pain in her right side and back of 
shoulder; that she had a bad cut in her head that produced a scar, 
which scar still remains; that Mrs. Cobert- identified Lake as the man 
who waited upon her. 

Witness had been in that part, of the store once or twice to pur¬ 
chase butter, but had never seen the hole there; that she had been in 
there about a week before the accident. 

On cross-examination witness testified that she had been a canvasser 
before she had been hurt, and had earned about $6. per week, and 
that she had been unable to work since the accident and had earned 
nothing; that Dr. Taylor and Dr. Avery reduced her fractures; that 
she identified Mr. Lake as the man who waited on her; that she did 
not go out of the store alone and get into the automobile; that she 
was assisted by Mr. Haller and her son; that she did not know that 
they did not redeem tickets on Saturday; that they simply took her 
tickets and told her to come back; that he did not tell her that they 
did not redeem tickets on Saturday; that the young man did not tell 
her to stay there, he would bring a cup and saucer to her; that she 
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was close enough to hear the conversation if they had of told 

10 her not to go back; that she did not stay there while he went 
back and brought the cup and saucer; that the young man 

did not say to her “you stay here don’t come back;” that the boy 
waiting on her could have easily put his hand on her to keep her 
from falling in if he had wanted to. If he had said there is an open¬ 
ing or place there, she would not have fallen in; that she did not see 
any cross-counter in store; did not see any stove; that she was not 
looking when she stepped; there was an arc-light in back of store. 

Witness had not been in the store very often; witness says that 
there were no sugar barrels around there as shown by the plat; that 
she did not see any sugar barrels around the opening, that there 
were none around the opening or she would have seen them; that 
she had no difficulty in going in the back of the store; that she did 
not have to squeeze through sugar barrels to get back there; that 
there were no barrels there; that there was a medium light around 
the hole; that if she had of looked down she might have seen the 
hole, but she had no idea that there was a hole there, and was not 
looking for it. 

Thereupon, Wilson N. Fuller, a witness for the plaintiff, testi¬ 
fied that he was a clerk for the Mt. Vernon and Marshall Hall Steam¬ 
boat Company, and had been so engaged off and on for about fifteen 
years; that he knows Mrs. Coberth by sight; that he saw her in the 
Atlantic & Pacific Tea Company’s store on the evening of February 
6th, 1909; that he saw her fall; that he was standing close by her; 
that he is positive Mr. Lake waited on her; that he was in a hurry; 
that he saw her take out some tickets, and say something to 

11 the clerk about china ware; that the clerk said “walk back 
this way,” or “come back this way;” that he then heard a 

scream; that when he heard the scream that he looked back in the 
rear of the store and that he went back there; that he saw the trap 
door, and it was open; that there was no casement or anything 
around it; that the opening was big enough for a sugar barrel to go 
down; that he had no difficulty in getting back; that he saw two 
men pick her up and bring her up to the top; that they took her 
in the back of the store, and that someone came and told them to 
go out and he went out; that Mr. Lake was the young man who 
waited on Mrs. Coberth, and the witness identified Mr. Lake as the 
young man. 

On cross-examination the witness testified that when he heard 
the scream he went back of the store; that he had no trouble in get¬ 
ting back; that there was an arc-light; that anyone could see the 
hole without difficulty if they were looking for it. He saw a cross- 
counter, and remembers barrels on third counter; that nobody waited 
on him; that Mrs. Coberth was lifted up and carried to automobile. 

Thereupon, James David Coberth, on behalf of the plaintiff tes¬ 
tified that he was the son of the plaintiff; that he received a tele¬ 
phone message to come to the Atlantic & Pacific Tea Company’s 
store on February 6th, 1909; that he went to the back part of the 
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store in the ehinaware department, and found his mother; that her 
head was bleeding, and that some gentleman was mopping her head 
with a towel; that she was suffering a good deal; that he and Mr. 
Haller helped to carry her to the automobile and put her in; 

12 that he had no difficulty in getting in the back part of the 
store; that he found no barrels or anything of the sort in his 

way; that he had no trouble in getting back. As near as I can re¬ 
member, there were some obstructions on side of trap door, but I 
won’t say what there were. I do not know how much of a space it 
was, it might have been 3 ft.; it might have been 2 ft., or it might 
have been 1 ft. 

On cross-examination, the witness testified that there would have 
been no difficulty in locating the trap door opening if one had been 
looking for it; that there was a reasonable light in the back part of 
the store; and lights all speace there so you could see trap door at 
casual glance; that he did not notice any barrels around the trap 
door; that his mother did not take hold of the automobile with both 
hands and pull herself up because she was complaining of the hand 
on his side, the right hand, and knows she did not pull herself up. 

Thereupon, the plaintiff to further maintain the issues on her part 
joined, produced W. Warren Brown, who testified that he is em¬ 
ployed by the firm of W. F. Brown and Company at 3108 M Street, 
Northwest, located on the corner just across from the defendant com¬ 
pany’s store; that he had occasion to go in the defendant company’s 
store two or three times each day to exchange small articles with 
them; that he is thoroughly familiar with the store; that he was in 
the store about five minutes after Mrs. Cobert was carried out; that 
he saw the door closed down as it was naturally after the ac- 

13 cident; that he saw the door quite often; that he used to go 
back and talk to the manager of the store, and it would be 

back of the steps, back of the display counter; that it would be up as 
often as it would be down; that there was no wainscoting or anything 
around except there was a rail on the west side; that after the acci¬ 
dent there was a railing put around it; that he does not think that 
there were any barrels around the trap door; that the trap door was 
about three feet, just large enough for a sugar barrel to go through; 
that back of the hole on the other side was the display of presents; 
that he saw Mr. Albert Lake, one of the clerks in the store. There 
was a flour counter running across store, distance of 3 ft. between 
counters. 

On cross-examination the witness testified that he did not remem¬ 
ber seeing any barrels around the place, he did not notice particu¬ 
larly ; that there was a pretty bright light, an arc light close to where 
the hole was located; that the space around the hole was about four 
feet square; that he would not say to the jury that there were no bar¬ 
rels there, but that he did not remember any; that if there had of 
been any barrels there that you could have hardly passed it. 
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The plaintiff then produced Ella F. Hughes, who testified as 
follows: that she is the sister of Mrs. Coberth; that she nursed Mrs. 
Coberth during her sickness after the accident; that she was in bed 
about seven weeks; that after she got out of bed she had great diffi¬ 
culty for a number of weeks, had to walk around by putting 

14 her hand on a chair or table, or on the side of the wall; that 
she was practically helpless for seven weeks; that her right 

arm was broken; that she had a bad cut over her forehead; that 
she was black and blue all over; that her knees were injured and 
that she complained of great pain in her back and shoulder. 

The plaintiff then produced Lucy 0. V. Coberth, a witness of 
lawful age who testified that she is the daughter of the plaintiff; 
that her mother was in bed about seven weeks; that she had suffered 
great pain; that I)r. Avery and Dr. Taylor operated on her mother 
for the injuries; that she was very nervous and had crying spells; 
that she was sometimes a little hysterical ; that her mother worked 
before the accident and earned about $1.00 per day; that she has not 
earned anything since the accident; that she and her sister took care 
of the mother now; that her mother was nervous before accident; that 
she had hysteric spells before accident. 

The plaintiff then produced Alice Viola Coberth, who testified 
that she is the daughter of Mrs. Cobertli, the plaintiff; that she 
helped to take care of her mother during her sickness; that she was 
in bed about seven weeks; that she suffered great pain. 

The plaintiff to further maintain the issues on her part joined, 
produced Dr. F. Scott Avery, who testified that he is a physician 
in general practice; that on the evening of February 6th, 1909, he 
was called in to the home of Mrs. Coberth, and found her 

15 in bed; that he met Dr. Craig at the house, and they together 
went to the sick room; that he examined Mrs. Coberth and 

found a large contused wound on her forehead which was bleeding; 
that he found two bones in her right arm broken, the fracture was 
what is known as the Barton, which is a modification of the Colles 
fracture; that the break effected the wrist joint; that there was also a 
fracture of the ulner or large bone of the lower arm; that her right 
knee cap was out of place, and that the right knee joint was badly 
injured; that the left knee joint was also injured; but not as much 
as the right knee joint; that one of her ribs were broken which punc¬ 
tured the lung, arid that in his opinion the injury is permanent; that 
the plaintiff was in bed about seven weeks, and after that she was 
unable to walk without assistance for a number of weeks; that the 
plaintiff in the opinion of witness is now suffering from nervous 
shock. 

On cross-examination witness further testified that he had not pre¬ 
sented plaintiff with a bill because he realized she was not able to 
pay anything; that he expected to be paid for his services when she 
was able to pay him ; that the verdict of the jury would not effect his 
charges one wav or the other; that the X-rav shows the bones to be 
broken as diagnosed by witness. 
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Plaintiff to further maintain the issues on her part joined, pro¬ 
duced Dr. Thomas A. Grover, who testified that he is a physician 
making a specialty of X ray work; that he made some X ray pictures 
of Mrs. Annie A. Coberth; that the picture shows the frac- 

16 ture of the two bones of the wrists; that the picture of the 
chest does not show the fracture of the ribs. 

Thereupon, the plaintiff to further maintain the issues on her 
part joined, called Dr. Lewis H. Taylor, who testified that he is a 
surgeon, and makes a specialty of, and does nothing but surgical 
work; that he was called in by Dr. Avery to make an examination 
of Mrs. Coberth, and that he saw her a few days after the accident 
first; that he saw her several times thereafter, the last time he was 
there was about a month ago; that he found the two bones of the 
right arm broken, and that the examination of the X ray shows the 
break to be correct as diagnosed; that he advised that the X ray 
picture be taken in order to prove the diagnosis; that he found one 
or more ribs broken near the back bone, and that one of the ribs had 
punctured plural cavity of the lung; that the right knee was in a 
very bad condition and her left knee was badly injured, he also 
found a contused wound of the forehead; that the plaintiff in his 
opinion is permanently injured. 

Thereupon the plaintiff rested. 

Thereupon the defendant to maintain the issues on its part joined, 
called Dr. H. D. Fry, who testified that he was a practicing physician 
of Washington; that he examined Mr-. Coberth two or three weeks 
before the day he testified; that he found nothing the matter with 
Mrs. Coberth; that if there had been any permanent injury to the 
wrist there would have been call-us; that 1 he did not discover any 
call-us; that she did not speak of the injury to the rib there- 

17 fore, he did not examine her as to that, and therefore, knew 
nothing about it. 

On cross-examination witness further testified that he made a 
specialty of female diseases, but that he had a good deal of surgical 
work; that if there was any injury to the fibers or ligaments sur¬ 
rounding the injury that he could tell it better at this time than at 
the time of the accident; that he found no ligaments injured. 

Thereupon, the defendant to further maintain the issues on its 
part joined, call Afton Cooper, a witness of lawful age, who testified 
that he was employed by the defendant company; that he was em¬ 
ployed by the defendant company on February 6th, 1909; that he 
personally waited on Mrs. Coberth at the time of the accident; that 
it was about eight o’clock in the evening; that Allen Lake was not 
employed on the day of the accident, and had not been employed 
there since January 16th; that Mrs. Coberth came in the store about 
eight o’clock; that she had some tickets to be redeemed for some 
crockery; that he told her that they did not redeem tickets on Satur¬ 
day, but that plaintiff insisted; that he went back to bring her some 
crockery; that he brought her out some Japanese cups and saucers; 

2—2225a 
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that she looked at them and said they were too expensive; that she 
was at the first counter at the entrance to the store; that witness 
started to get some more and she started to follow; that he told her 
to stay there that he would bring them to her; that he went on back, 
and that she followed him back; that he did not see her; that he 
went behind the crockery stand to get some cups, and that is 

18 the last he knew of it until he found her down in the cellar; 
that he did not know Mrs. Coberth was following him; that 

Mr. Haller, Mr. Walsh, Mr. Custer and Mrs. Coberth were the only 
parties in the store at the time of the accident; that the trap door was 
surrounded by sugar barrels and there was a bright arc-light shining 
right on the opening of the trap door; that on three sides there were 
barrels and on top of the barrels a lot of sacks of sugar were piled; 
that he told Mrs. Coberth not to come back there, that she was not 
allowed back there; that floor by trap door was as light as day. 

Witness said that there was a sign placed in the rear of the store to 
the effect that no tickets would be redeemed on Saturday, and wit¬ 
ness identified the sign as being the one which had been posted in 
the store; that the sign was there the day Mrs. Coberth fell in the 
cellar; that he does not know Mr. Fuller who testified in this case, 
but that he has been pointed out to witness; that Mr. Fuller was not 
in the store; that after the accident Mrs. Coberth walked out of the 
store without any assistance and got in the automobile (Mr. Haller’s) 
without any assistance whatsoever. 

On cross-examination witness further testified that Mrs. Coberth 
got into the automobile; that she walked from the crockery counter 
to the automobile alone; that he has not said a word to anybody about 
the accident, until he was put on the witness stand. The space 
through which Mrs. Coberth had to pass was so narrow that she 
had to get sidewise to get through it. 

19 Thereupon the defendant to further maintain the issues on 
its part joined called Henry A. Walsh, who testified that he 

was the manager of the store in which the accident happened; that 
he has been occupying that position for a little over two years; that 
he was so employed at the time of the accident; that he was present 
when the accident happened; that Mrs. Coberth came into the store 
and Afton Cooper, a clerk, waited on her; that she made a purchase 
and that she had some tickets to be redeemed for crockery; that the 
clerk told her he did not redeem tickets on Saturday; that she said 
she had broken some cups, and that she wanted some cups for Sun¬ 
day ; that she must have them that night; that he came up and told 
the lady that they did not redeem tickets on Saturday; that she said 
she must have them; and that Cooper said he would go back and 
bring her a cup, and for her to stay there. Witness said to Mrs. Co¬ 
berth, “do not go back; he will bring them to you”; so she stayed. 
Cooper brought her two cups and witness went down to see what Mr. 
Haller wanted. Cooper went back to get a cup and he went in be¬ 
hind the crockery stand, what became of the lady he did not know, 
until Cooper said, he believes he said “the woman fell down the cel¬ 
lar” ; that he did not notice her when she went back; witness identi- 
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fied the plat as being a correct plat of the store as it was on the eve¬ 
ning of the accident. 

Q. Will you state whether or not you had a notice put up to the 
effect that no tickets would be redeemed on Saturday? 

To which question objection was made by plaintiff’s coun- 

20 sel upon the ground that it was immaterial, the defendant 
having waived the notice as to this witness on their own testi¬ 
mony, but the Court permitted the question to be answered over the 
objection of counsel for the plaintiff, and counsel for the plaintiff 
then and there excepted to said ruling, which exception is made a 
part of this Bill of Exceptions. 

Witness further testified that the notice, that no tickets would be 
redeemed on Saturday was posted up in the store at that time and 
that it was there when Mrs. Coberth was hurt; that it was posted in 
the store at that time; that plaintiff could see it from the door when 
she entered. 

The above testimony was allowed to be submitted to the jury over 
the objection of plaintiff’s counsel, and the plaintiff’s counsel then 
and there excepted to the said testimony, which exception was duly 
noted by the Court upon its Minutes, and the exception is made a 
part of this Bill of Exceptions; that pay roll shows Alvin Lake did 
not work there on day of accident ; that witness Fuller was not in 
store at time of accident. 

Witness further testified that there were barrels full of sugar all 
around the edge of the cellar door close together; that there was 
only nine and one-half inches between the barrels where the plaintiff 
went through to get to the cellar; that there was an arclight in the 
store which reflected on the opening to the cellar; that the trap 
door was kept open on Saturday so that they could go into the cellar 
to get goods from the cellar to serve customers, and to air cel- 

21 lar; that the barrels around the opening were full of sugar 
and that they weighed about 380 pounds, each. 

On cross-examination witness further testified that he was positive 
that the barrels were all along the counter as shown by the drawing, 
and all around the trap door; that the store had the same display 
of presents on Saturday as on other days; that they were permanently 
fixed; that customers or prospective eustome-s were not to go back to 
inspect the crockery which was given by the defendant store as 
presents with tickets, unless they had tickets, and if they had tickets 
they would take them back; that there was no rule to prevent them 
from going back except on Saturdays; that they could go back with 
tickets during the week; when any person came in with tickets they 
always went back there to examine the china and crockery ware; 
that they could examine the ware without having tickets; that there 
was nothing to prevent them from doing it during the week, but not 
on Saturday; that the barrels were in exactly the same position at 
the time of the accident as they were when the drawing was made 
which is exhibited in this case; that he placed the barrels a few 
weeks ago in the place in which they appear in the drawing; that 
he remembered distinctly where they were at the time of the acci¬ 
dent and put them in the exact place, in order to have the drawing 
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made to be offered in this case; that it was customary for people to 
come back when they had tickets to examine the display of presents 
except on Saturdays; that he put the sugar barrels around the trap 
door particularly on Saturdays; that he always had the condition 
on Saturday that they had on this particular Saturday; that 

22 he made no measurements after the accident as to the exact 
distance of the barrels apart; that Cooper went back and 

brought cups but she objected to pattern and he went back and she 
made effort to go down again, and witness turned and said to her 
“don’t you go down, stay there until he comes back.” I don’t know 
what became of lady after that if I had seen her she would not have 
gone back. 

Thereupon the defendant to further maintain the issues on its 
part joined produced William P. Bealer, who testified that he was 
a cousin of the general manager of the Atlantic & Pacific Tea Com¬ 
pany’s stores in Washington; that he is an architect and draftsman, 
and made the drawing which is in evidence in this case; that Mr. 
Walsh, the manager of this store placed the barrels in the position 
that they were when the drawing was made, and that he simply 
made the drawing from the condition as made by Mr. Walsh. 

The defendant to further maintain the issues on its part 
joined called Collin B. Haller, a witness of lawful age, who testi¬ 
fied that he is a paper hanger and has his place of business at 10th 
& I Sts., N. W., that he remembered the accident to Mrs. Coberth; 
that he was at the store of the Atlantic & Pacific Tea Company in 
Georgetown when the accident occurred; that Mrs. Coberth came in 
and made some purchases; that he was standing in front of the 
butter counter in the rear of the store; that Mr. Walsh, the manager, 
was standing behind the counter opposite him; that Mrs. Coberth was 
standing in the front of the store; that Mr. Cooper, the clerk, was 
waiting on her; that she, Mrs. Coberth, said that she had 

23 been sick for some time, and was talking to one of the clerks 
in the store; that she asked for some cups, and the young 

man brought it to her; that she objected to that and he started back 
to get something else, and she started to follow him and he told 
her to wait, that no one was allowed behind the counter; and the 
next thing he heard was one of the clerks saying; “My goodness, the 
lady has fallen down the cellar.” The witness was talking to Mr. 
Walsh at the time. The young man who waited on her was Mr. 
Cooper; that Mr. Walsh assisted Mrs. Coberth out of the cellar, and 
that Mrs. Coberth walked unassisted out of the store and got into his 
automobile; that she pulled herself into the automobile by taking- 
hold of the sides of the automobile with her two hands; that he took 
Mrs. Coberth home in his automobile; that Mr. Lake was not in 
store at time of accident; that no one was in store at time of acci¬ 
dent except plaintiff, witness and clerks. 

On cross-examination witness further testified that Mrs. Coberth 
was not lame and that she walked without any inconvenience, so 
far as he observed; that there were sugar barrels all around the 
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opening to the trap door, and that he had to squeeze through side- 
wise when he went to assist Mrs. Coberth after she fell in the hole. 
Witness testified further: 

** 

U Q. The manager himself said nothing to Mrs. Coberth. A. He 
looked over there, and I understood him—I would not say positively 
that he told her—that the boy would bring it out to her. 

Q. Are you positive of that, sir? A. I know he said some- . 
24 thing. Of course he said it to- her, because there was nobody 
else in the store.” 

Witness said that he did not hear any conversation about any 
tickets; that he only heard the boy say that he would bring the 
present to her, and that when she started forward he told her not to 
go back. 


Thereupon the defendant to further maintain the issues on its 
part joined called Horace L. Lake, who testified that he was not 
employed at the Atlantic & Pacific Tea Company’s store at the time 
of the accident, and was not in the store at that time; that he came 
in the store an hour after the accident to see Mr. Walsh, the man¬ 
ager, he was a friend of his. 

Ernest L. Lake, testified for the defendant, as follows: That he is 
the father of Horace Lake and that his son was not employed at the 
Atlantic & Pacific Tea Company’s store at the time of the accident. 

Thereupon, the defendant to further maintain the issues- on its 
part joined, called Joseph L. Custer, a witness of lawful age, who 
testified that he was employed at the store of the Atlantic & Pacific 
Tea Company at the time of the accident, and that he was in the 
store at that time; that Mr. Lake was not at the store at the time of 
the accident, but that he was employed there about a week before 
the accident; that he heard Mrs. Coberth and Mr. Cooper talking and 
that Mrs. Coberth wanted some crockery redeemed, and that Mr. 
Cooper told her that they did not redeem it on Saturday; that Mr. 
Cooper told her when she insisted upon coming back, to wait, that 
he would bring it out to her. 

25 On cross-examination witness testified further that there 

was a crockery stand near the cellar ; that he did not hear 
Mr. Walsh, the manager, say anything to Mrs. Coberth. 

Thereupon, the defendant to further maintain the issues on its 
part joined, called Pierre M. Bealer, a witness of lawful age, who 
testified that he was the general manager of the Atlantic & Pacific 
Tea Company’s stores in Washington; that he was acting as such in 
February, 1909; that he remembers the evening of the accident; 
that he was not there at the time of the accident, but that he comes 
there every Saturday night J o get their money and bring it in; 
that he was there between eigh’-thirty and nine o’clock; that he 
heard of the accident after he got there; that he took notice of the 
situation of the store at that time, and that the condition as shown 
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by the plat is correct as he remembers the condition to be as he saw 
it the evening after the accident. 

And thereupon counsel on both sides announced the testimony 
closed. 

And thereupon the plaintiff by her counsel prayed the Court to 
instruct the jury as follows: 

I. The Court instructs the jury as a matter of law that, if they 
believe from the evidence that the defendant, the Great Atlantic & 
Pacific Tea Company, a corporation, was conducting the business of 
a merchant at the time of the accident complained of in this cause, 

and that the plaintiff entered the store of the defendant for 

26 the purpose of making a purchase or purchases, or exchange 
tickets, then the plaintiff had a right to believe that the place 

into which she was invited by the defendant was reasonably safe 
and free from holes or pitfalls, and that the plaintiff was not re¬ 
quired to be on the outlook for the open trapdoor; and if you fur¬ 
ther find from the evidence that the plaintiff fell through the trap¬ 
door, causing the injuries complained of, then your verdict must be 
for the plaintiff; unless you further find from all the evidence in the 
case that she did not use the amount of care and caution that a per¬ 
son of ordinary prudence would have used under all the circum¬ 
stances of this case; and unless you further find from all the evi¬ 
dence in the case that she was instructed not to go back where the 
trapdoor was located, then in that event it would be a question you 
would have to determine as a matter of fact whether the plaintiff 
used thgt degree of care and caution under the circumstances of the 
case that a person of ordinary prudence and caution would have 
used under the circumstances in the case, and whether the defendant 
was guilty of negligence in permitting the trapdoor to remain open 
under the circumstances in this case as you see them; and if you 
find that the plaintiff used ordinary care and the defendant Was 
guilty of negligence, then the plaintiff is entitled to ac verdict, and 
your verdict must be for the plaintiff. 

(Rejected, and Exception.) 

II. The Court instructs the jury that it was the duty of the de¬ 

fendant company in this cause to provide a reasonably safe 

27 place for the persons invited to so enter said store, and if you 
find from the evidence that the failure to guard the opening 

or trapdoor was negligence on their part under all the circumstances 
in this case, then it is your duty to find a verdict for the plaintiff, 
unless you find that the negligence of the plaintiff was the approxi¬ 
mate and sole cause of the injury received by her; or unless you fur¬ 
ther find that the plaintiff was instructed not to go in the back of the 
store; then in that event she would not be entitled to recover unless 
you find from the evidence that she did what a'person using ordinary 
care and caution would have done under the circumstances. 

(Rejected, and Exception.) 

III. The Court instructs the jury that the burden of proving con¬ 
tributory negligence is upon the defendant in this cause, and in de¬ 
termining the question of contributory negligence, the test is whether 
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or not a person using ordinary caution and care under the circum¬ 
stances would have avoided the hole and prevented the injury. 

(Granted.) 

IV. The Court instructs the jury that if they find from all the 
facts in the case that the plaintiff is entitled to recover in this cause, 
in estimating the damages against the defendant, to award the plain¬ 
tiff, you should take into consideration the character of the injuries 
which the plaintiff sustained as a result of the defendant’s negli¬ 
gence, also the mental and bodily suffering and pain which the 

plaintiff endured as a result of said injuries, and the expenses 

28 which she incurred in her endeavor to be healed and cured 
of her said injuries so received, and the jury should in addi¬ 
tion thereto, consider whether the injuries so received by the plain¬ 
tiff are permanent, and award such further sum to the said plaintiff 
as in their judgment would be a fair and reasonable compensation 
to her for the mental and physical pain and suffering that she would 
likely suffer in the future. 

(Granted.) 

V. The Court instructs the jury that the rule of the defendant 
company (if they find there was a rule) prohibiting the redemption 
of tickets on Saturday was waived by the defendant in this case by 
accepting tickets of the plaintiff for redemption, and therefore you 
are not to consider such rule in any wise in determining your ver¬ 
dict in this case. 

(Rejected and Exception.) 

VI. The Court instructs the jury that if they believe that any wit¬ 
ness has testified falsely to any material fact known by them to be 
false, then you may disregard all of the testimony of said witness; or 
you may disregard so much as you believe to be false, and give the 
remainder such weight as you believe the testimony to be worth 
under the circumstances. 

(Conceded.) 

And thereupon the defendant by its counsel prayed the Court to 
instruct the jury as follows: 

29 The defendant offered eight prayers. Prayers #1, 2 and 8 
were rejected; prayers 4, 5, 6, 7 and 8 were granted and were 

as follows: 

4. The jury are instructed that if they believe from the evidence 
that any of the agents or employees of the defendant warned or re¬ 
quested the plaintiff not to come upon that portion of the premises 
where the trap door in question was located, but that the plaintiff 
disregarded this warning or request and of her own accord and with¬ 
out the knowledge of the defendant Co. or its agent entered upon 
that portion of the premises where said trap door was located and 
became injured in consequence by falling through said trap door, 
their verdict must be for the defendant. 

(Granted as modified and exception.) 

5. The jury are instructed that if they believe from the evidence 
that the plaintiff, by the exercise of ordinary care, might have 
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avoided the accident, and her negligence was the proximate cause of 
the injury then their verdict must be for the defendant. 

(Granted as modified and exception.) 

6. The jury are instructed that if they believe from the evidence 
that the plaintiff by the exercise of ordinary care might have ob¬ 
served the opening in the floor through which she fell and might 
have avoided such fall their verdict must be for the defendant. 

(Conceded.) 

30 7. The jury are instructed that if they believe from the 
evidence that that portion of the premises upon which the 

opening in question was located was reasonably well-lighted, the said 
opening being plainly visible, and that plaintiff might have observed 
the same and have avoided the accident by the use of her senses but 
failed to do so, then the plaintiff was guilty of such contributory 
negligence as defeats her right to recover in the case, but if you 
shall further find that the plaintiff went back into the rear of the 
store by the invitation of the defendant company, then she was not 
obliged to look out for pitfalls, but had the right to assume that the 
place was reasonably safe, provided she used ordinarily reasonable 
care. 

(Conceded.) 

8. The jury are instructed that the burden is upon the plaintiff 
to show, by the fair weight of the evidence, that the defendant was 
negligent and that the injuries suffered by the plaintiff were di¬ 
rectly caused by such negligence. 

(Granted and exception.) 

Thereupon the plaintiff, by her counsel, then and there sepa¬ 
rately and severally excepted to the rejection of her prayers as 
aforesaid, and excepted to the granting of the prayers of the de¬ 
fendant as aforesaid, and exceptions were duly noted at the time 
upon the minutes of the Court. 

And thereupon the Court of its own motion charged the jury that 
as follows: 

31 Gentlemen of the jury, I think there is no difficulty in 
understanding the law in this case, which the Court will 

give you, and which, of course, is binding upon you, your function 
being to find the facts of the case. 

Now, in the plainest terms I can employ, what is the case stated? 
The plaintiff says the defendant in this case was negligent by reason 
of the fact that he had a trap door on the premises where cellar steps 
went down, and by the leaving of that trap door open the plaintiff 
fell into it, and was, as she alleges, injured. That is the plaintiff’s 
case or the plaintiff’s allegation. 

In speaking of the plaintiff’s case, I ought to say that the burden 
of proof is always upon the plaintiff to establish, by the fair weight 
of the evidence, the allegations which are made, and therefore, in 
this case, the plaintiff must show, by the fair weight of the evi¬ 
dence_that is, the evidence of the plaintiff must weigh more than 

that of the defendant—that the defendant was negligent, if the 
evidence is about the same, then the plaintiff would not be entitled 
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to a verdict, because the plaintiffs evidence must always weigh a 
little more than the defendant’s. 

So that if you should find in this case that the plaintiff’s evidence 
does not weigh more than the evidence of the defendant, but only 
weighs about equal to the defendant’s evidence, then your verdict 
would have to be for the defendant, because the plaintiff must always 
have the weight of the evidence in favor of her side of the case, be¬ 
fore you can find for the plaintiff. That is the general rule of law, 
and there is nothing singular or unusual about it. It is the rule in 
all cases, and it is the rule here. 

32 So that the plaintiff must establish, by the fair weight of 
the evidence, what she claims in this case. 

The defendant, on the other hand, makes two defenses. One is 
that the defendant was not negligent at all, and that the plaintiff 
was injured by reason of the fact that she went out of the ordinary 
store room back into a place where she had been notified not to go; 
that she had been told that she must stay where she was in the store 
room and that she went into a place where she was not permitted to go 
and warned not to go, and having gone in spite of the warning, the 
defendant says, the plaintiff would not be entitled to recover. 

Another defense which the defendant contends for is that the 
defendant is not liable, because even if you should find that the de¬ 
fendant was negligent in allowing that trap door to be open, still 
the plaintiff, by her own negligence in not using reasonable or ordi¬ 
nary care in the use of her senses, contributed to her own injury 
and therefore the defendant is not liable under those circumstances. 
In other words, as I have stated to you, where the plaintiff alleges 
the negligence of the defendant, it is incumbent upon the plaintiff 
to prove the negligence of the defendant by the fair preponderance 
of the evidence. The converse of that is also true, that where the de¬ 
fendant alleges that the accident happened by reason of the negli¬ 
gence of the plaintiff, it is incumbent then upon the defendant to 
show, by the fair weight of the testimony, that the plaintiff was 
guilty of contributory negligence. It is only fair, you see, 

33 that whoever makes an allegation must prove it. So that, in 
the first instance the plaintiff must prove the negligence of 

the defendant. If the plaintiff does not prove, by the fair weight 
of the testimony, that the defendant was negligent, then your verdict 
would have to be for the defendant. 

But even if you should find that the defendant was negligent, and 
also find, by the fair weight of the testimony, that the plaintiff was 
negligent and that her negligence contributed to the injury, then 
you would have to find for the defendant, the law being that where 
the plaintiff contributes by his or her negligence, to an accident or 
injury, then they cannot recover. That is a general rule of law. 

I have now given you the views of the plaintiff, on the one side, 
and the defendant on the other. Now, what is the law? 

The law is that wherever a person goes upon the property of 
another, either by express or implied invitation, then the person 
who enters upon the property of another does go by virtue of that 
invitation, and has the right to expect that when he is invited there 
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by express invitation or implied invitation, that the place where 
he is invited to be is reasonably safe to a person that has been so in¬ 
vited. In other words, when a party enters a store to make a pur¬ 
chase, or for any other reason that is consistent with his appearance 
there in the store, that person has the right to expect that the store 
is reasonably safe, or in other words, that there will be nothing 
there that a reasonable man would not permit or that would be dan¬ 
gerous to a purchaser or party going into the store for any lawful 
purpose. 

34 So that when this plaintiff entered the store of the de¬ 
fendant company she had a right to expect that it was rea¬ 
sonably safe for her to enter to transact such business as she might 
have in hand whilst there. That she had a right to expect. But 
she had no right to enter the store and not use ordinary and reason¬ 
able care herself, that is, such care as a reasonable person would 
exercise and use under the ordinary and reasonable circumstances 
and conditions, as they were in the store. That does not mean that 
a person is compelled to look for pitfalls, or anything that would 
endanger life or limb of the person so entering. They do not have 
to look for them, because they have the right to presume that they 
will not be there. But, on the other hand, it does not mean that 
they need not use any care at all. It simply means that they must 
use reasonable care, having no right to expect any pitfalls, but that 
they cannot close their eyes, they cannot shut off their senses. They 
must use reasonable care in the use of the premises as a reasonable 
person, under ordinary like circumstances would use. 

So that is the condition upon which a person is entitled to use a 
store building, without the expectation of meeting pitfalls, and at the 
same time using their senses in an ordinary and reasonable way. 
They have a right to assume that there are no pitfalls there, and that 
everything is reasonably safe; but still they must exercise their own 
senses in a reasonable way. So much for that phase of the case. 

But anybody who invites people on their premises has the 

35 right to make limitations of the privilege they enjoy when 
they get into the store. A store keeper, the same as any 

other person, has a right to make such limitations upon the use of 
the store, provided they give the person so using the store notice, of 
the fact that they are not entitled to use a certain portion but are 
prohibited from it. 

Putting it in a more concrete form, if this plaintiff entered that 
tore and used ordinary and reasonable care herself and walked 
back where this pitfall was, the way being open and being advised 
by the clerk to follow him, or if it was open and there was nothing 
to put her on notice, and she went back near that pitfall, using ordi¬ 
nary and reasonable care in walking back, and then fell, without 
any want of care on her part, into this open stairway and injured 
herself, she would be entitled to recover in this case; but those facts 
she must establish by the fair weight of the testimony. 

But if, on the other hand, she was notified by any of the clerks or 
the manager that she was not to go back there and to wait in the 
store room proper, and he would bring these presents or this china* 
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ware back to her, or if she was advised that she was not allowed to go 
back to that part of the store and she followed the clerk back th ere 
without his knowledge and against the notice that was given her— 
if you find it was given—and by reason of disobeying the order of 
the clerk or manager, whichever gave it, she then fell down this stair* 
way, she would not be entitled to recover, because of the fact, if you 
find it to be a fact, that she was notified not to go there and that 
she had no right to go, and consequently if she fell then, 

36 in consequence of her going back against the notice of the 
parties, as testified to in this case, she would not be permitted 

to recover, because she had contributed to her own injury by failing 
to heed the notice that was given her. 

That is put in as plain and simple language as I know how to put 
the law in this case. I do not think there ought to be any doubt in 
your minds as to what the law’ is, as the court understands it. 

With these two general propositions before you, I w T ant to read 
you certain prayers that have been granted in the case : 

“The Court instructs the jury that the burden of proving con¬ 
tributory negligence is upon the defendant in this cause, and in de¬ 
termining the question of contributory negligence, the test is 
whether or not a person using ordinary caution and care under the 
circumstances would have avoided the hole and prevented the in¬ 
jury.” 

“The Court instructs the jury that if they believe that any wit¬ 
ness has testified falsely to any material fact known by them to be 
false, then you may disregard all of the testimony of said witness, 
or you may disregard so much as you believe to be false, and give 
the remainder such weight as you believe the testimony to be worth 
under the circumstances.” 

That is a prayer I have given you a great many times. It simply 
means that where you find any witness or any party to a cause who 
has been a witness, has testified falsely to a material fact in the case, 
knowing that his testimony is false when he gives it, then 

37 you are entitled to disbelieve that witness entirely, or you 
may believe so much of his testimony as in your judgment 

may be right. That is one of the means by which you w^eigh the 
testimony of any witness. If you believe that any wntness has de¬ 
liberately testified falsely about some material fact in the case, then 
you are at liberty to believe all of his testimony or none of it or such 
part of it as you think is entitled to belief. It is a very general 
proposition and one that is very w 7 ell settled.. 

The jury are instructed that if they believe from the evidence 
that any of the agents or employees of the defendant warned or re¬ 
quested the plaintiff not to come upon that portion of the premises 
wdiere the trap door in question was located, but that the plaintiff 
disregarded this warning or request and of her own accord and with¬ 
out the knowledge of the defendant company or its agent entered 
that portion of the premises where said trap door was located and 
became injured in consequence by falling through said trap door, 
their verdict must be for the defendant.” 

J t other words, if you find from the testimony that the plaintiff 
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was warned or requested not to come back into that portion of the 
store room where the trap door was located, and she disregarded that 
warning and went there in spite of it, and without the knowledge 
of the defendant in the case, then she cannot recover, because she 
had no right there. There was no duty owing to protect her from 
that portion of the store room where she was warned or requested 
not to go, if you find that to be the fact. Of course if she 

38 went there and the defendant saw her there, then there would 
be a duty arising which would be the reasonable exercise of 

caution on the part of the defendant to prevent the accident; but I 
ought to say, so far as my own view of the testimony is concerned, 
that I know of no evidence in this case which shows that the de¬ 
fendant company knew that she was there, so far as that phase of 
the case is concerned, unless you take the view of the plaintiff in 
this case that she was never prevented from going there. 

You are entitled to pass upon the evidence yourselves. The 
Court may give you its views of the evidence; but it is not binding 
on you. You are entitled to believe or disbelieve any part of the evi¬ 
dence that you find in the case. Consequently, in making this sug¬ 
gestion to you, that I do not recall any evidence in the case which 
indicates that the defendant knew the plaintiff was there except 
the evidence which was introduced on the part of the plaintiff that 
she was never prevented from going there, that the way back there 
was open and there was no counter there, and that she had free access 
thereto and was asked or told by the clerk to follow him, is not bind¬ 
ing upon you, and of course this phase of the case would have no 
bearing, if you believe that to be the fact, because she would be en¬ 
titled to be there. 

The jury are instructed that if they believe from the evidence that 
the plaintiff, by the exercise of ordinary care, might have avoided 
the accident, and her negligence was the proximate cause of the 
injury then their verdict must be for the defendant.” 

That is to say, if you believe from the evidence that the 

39 plaintiff, by the exercise of ordinary care could have avoided 
this accident, and that the failure to do so was the proximate 

cause of her injury, then you would have to find for the defendant 
in the case. If she contributed to her own injury by the failure to 
exercise ordinary care, then she could not recover. In other words, 
the law never undertakes to divide or to raise a question as to which 
person or which party to a case is guilty of the greater negligence. 
If both the plaintiff and defendant are negligent, and the plaintiff’s 
negligence contributed to the injury, no matter how great the neg¬ 
ligence of the defendant may be the plaintiff is not entitled to re¬ 
cover, because the Court will not say how much the plaintiff’s neg¬ 
ligence contributed to it or how much the defendant’s negligence was 
the cause of the accident. If both are negligent and the negligence 
of each contributed to the accident, then the plaintiff cannot recover. 

“The jury are instructed that if they believe from the evidence 
that the plaintiff by the exercise of ordinary care might have ob¬ 
served the opening ‘in the floor through which she fell and might 
have avoided such fall, their verdict must be for the defendant.” 
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“The. jury are instructed that if they believe from the evidence 
that that portion of the premises upon which the opening in question 
was located was reasonably well-lighted, the said opening being 
plainly visible, and that plaintiff might have observed the same and 
have avoided the accident by the use of her senses but failed to do 
so, then the plaintiff was guilty of such contributory negligence 
as defeats her rights to recover in the case, but if you shall 

40 further find that the plaintiff went back into the rear of the 
store by the invitation of the defendant company, then she 

was not obliged to look out for pitfalls, but had the right to assume 
that the place was reasonably safe, provided she used ordinarily rea¬ 
sonable care.” 

I have explained this so much to you that I think it is scarcely 
necessary to say anything more. It is a prayer I have given several 
times. 

So that the question that comes to you is simply this: Under the 
law, as I have endeavored to make it plain, to you, and under the evi¬ 
dence in this case, you are to say whether or not the plaintiff is en¬ 
titled to recover in this action. If you find that she is not, then that 
is the end of the case, and you have nothing further to consider. 

If you find, from all the evidence, that she is entitled to recover, 
then there must be a rule as to how much her recovery shall be. 
That rule is laid down as follows: 

“The Court instructs the jury that if they-find from all the facts 
in the case that, the plaintiff is entitled to recover in this cause, in 
estimating the damages against the defendant, to award the plaintiff, 
you should take into consideration the character of the injuries which 
the plaintiff sustained as a result of the defendant’s negligence, also 
the mental and bodily suffering and pain which the plaintiff en¬ 
dured as a result of said injuries, and the jury should in addition 
thereto, consider whether the injuries so received by the plaintiff 
are permanent, and award such further sum to the said plaintiff as 
in their judgment would be a fair and reasonable compensa- 

41 tion to her for the mental and physical pain and suffering 
that she would likely suffer in the future.” 

In other words, if you find for the plaintiff in this case, then she 
is entitled to recover for such bodily pain and suffering as she en¬ 
dured by reason of these injuries, and also for such mental suffer¬ 
ing and pain as she may endure in the future, if you find from the 
evidence in this case that her injuries are permanent. 

Mr. Gardiner: If your honor please, I desire to note an exception 
to so much of your Honor’s charge as says that so far as, in my view, 
there is no evidence to show that if she went back after she was 
warned and they did not see her, and so forth. Also to so much of 
your Honor’s cliarge as says that if she went back after she was told 
not to go the defendant was not liable. 

To which part of the Judge’s charge the plaintiff’s counsel then 
and there excepted before the jury retired, which exceptions were 
duly noted by the Court upon its Minutes, and is made a part of 
this Bill of Exceptions. 

Be it remembered that each of the separate and several exceptions 
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taken by counsel for the plaintiff as hereinbefore set forth, was so 
taken by counsel then and there before the jury retired, and each of 
said excejytions was then and there separately and severally entered 
upon the Minutes of the Justice presiding at the trial, and counsel 
for the plaintiff then and there prayed the Court, and now prays the 
Court to sign and seal this Bill of Exceptions, and at the re^ 
42 quest of counsel for the plaintiff, the same is accordingly 
signed and sealed and made a part of the Record in this 
cause now for then this 22nd day of June A. D., 1910. 

HARRY M. CLABAUGH, 

Chief Justice. 


Settled bv counsel this 21 dav of June 1910. 

V */ 


CHAS. A. DOUGLAS. 

W. GWYNN GARDINER. 


Memorandum. 

Time to file record extended to September 1, 1910. 


43 Designation of Record. 

Filed June 23, 1910. 

To John R. Young, Esq.. Clerk of the Supreme Court of the District 
of Columbia: 

You will please prepare the following as the Record on appeal in 
the above entitled cause: 

Declaration filed March 31, 1909. 

Plea, filed April 20, 1909. 

Joinder of issue filed April 21, 1909. 

Memo, of verdict May 4, 1910. 

Judgment and Appeal May 13, 1910. 

Memo, of Appeal Bond June 3, 1910. 

Bill of Exceptions submitted June 8, 1910. 

Order making Bill of Exceptioins of record, June 22. 

Bill of Exceptions, June 22, 1910. 

Extension of time to file Record to Sept. 1, 1910. 

This Designation. 

W. GWYNN GARDINER, 

Attorney for Plaintiff. 


Memorandum. 

August 11, 1910.—Time to file transcript of record further ex¬ 
tended to September 25, 1910. 
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44 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John It. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
43, both inclusive, to be a true and correct transcript of record ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 51524 at Law, wherein Annie A. 
Coberth is Plaintiff and The Great Atlantic & Pacific Tea Company, 
a corporation, is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
19th day of September, 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2225. Annie A. Coberth, appellant, vs. The Great Atlantic and 
Pacific Tea Co., &c. Court of Appeals, District of Columbia. Filed 
Sep. 20, 1910. Henry W. Hodges, clerk. 




